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A IDOO'ITY OF PE'fl'l'IU'iER AND DOCI.SION BEI.CW 

Kevin Red, petitioner here and appellant below, 

respectfully asks this Honorable Court to aocept review 

pursuant to RAP 1 3. 4 ( b )( 1 ) and ( 4) of t he Court of Appeals' 

decision attached as Appendix A. 

B. ISSUES PREfilNI'ID roR REVIEW 

( 1 ) • To determine whether t he Court of Appeals' decision 

is in conflict with this Court's long standing holding high

lighted in State v. Ford; and to determine whether that 

decision also creates an F.gual Protection violation, violates 

t he doctrine of Stare Disis, and is a matter of Public Interest 

(2). To also determine whether the interest of Judicial 

Economy is applicable regardi ng relief in this matter. 

C. STA'IB!ENl' OF THE CASE 

On February 27, 1999, Mr . Red was charged by way of 

Information in Pierce County Superior Court and arraigned on 

March 1, 1999 with One Count of Attempted Murder in the First 

Degree RCW 9A.32.030(1) wi th Firearm Enhancement: Count Two; 

Burglary in the First Degree RCW 9A.52.020(1)(a) and t he 

alternative RCW 9A.52.020(1) (b) wi t h Firearm Enhancement: and 

Count Three; Unlawful Possession of a Firearm in the First 

Degree RCW 9.4l.040(a). Clerk's Papers at 1-4. 

After a single trial on all counts, Mr. Red was found 

guilty of Attempted Murder in t he Seoond Degree with Firearm 

Enhancement, Burglary in the First Degree with Firearm 
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Enhancement, and First Degree Unlawful Possession of a Fireann. 

He was sentenced to 357 months. 

On April 21, 1999 before Judge Sergio Armijo, Department 

of Assigned Counsel Mr. Douglas Tuf fs moved to withdraw as Mr. 

Red's Counsel due to a conflict of i nterest. Af ter the hearing 

on the matter, he was allowed to withdraw and Mr. Clayton 

Dickenson WSBA 1/1372 was placed on the case to represent Mr. 

Red. Clerk's Papers at 16 (Nun Pro Tun Order replacing Judge 

Sergio Armijo's signature). Arrangements 1,ere made for the 

record of the hearing to prove DAC was removed f rom Mr. Red's 

case, but for some reason the Court Reporter stated they were 

destroyed. See attached Appendix B (Court Reporter's Affidavit. 

Mr. Red's Pierce County Superior Court Case Docket 

reveals no request for the destruction of any records or an 

order approving any destruction as required by law. See 

attached Appendix C (Pierce County Superior Court Case Docke t. 

On 2-23- 2001 on Direct Appeal, t he Court of Appeals 

remand Mr. Red back to the trial court for resentencing to 

conduct a Comparability Analysis as to his Louisiana conviction 

of manslaughter due to the record not showing an analysis was 

performed. See COA Decision No. 24938-3-II at page 7 and 8. 

On 9-27-2002, Mr. Red appeared before the court. However, 

instead of being taken before his trial judge Thomas P. Larkin 

for a Comparability Analysis, he was taken before Judge Sergio 

Armijo for a brief Cost Bill hearing, sent an order regarding 
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his Louisiana convi ction, and sent back to prison wi thout any 

i dea of t he i llegal r amif i ca t ions involved due to his lack of 

education and past mental hi s tory, documented in t he state of 

Louisiana where he was born and rai sed. 

The t r i al court's order signed by Judge Thomas P. 

Larkin, the State, and another DAC Attorney certified that on 

9-27-2002 a Comparability Analysi s was conducted finding hi s 

Louisiana conviction (at least) comparabl e to First Degree 

Manslaughter. See attached Appendix D (Tri al Court's Order). 

After f ili ng a number of timebarred collateral attacks 

over the years on t he alleged comparability hearing, Mr. Red 

was f i nally properl y assisted in fi ling a late notice of 

appeal and was granted appeal for failure to inform him of the 

right to appeal this matter . 

After fil ing the Designation of Cl erk's Papers and 

Stat ements of Arrangements, the Pi erce County superior Court 

(Court Reporter) Raelene Semago for Department 113 filed an 

affidavit i n t he court of appeals revealing t he transcript of 

the al leged 9-27-2002 resentencing hearing and Clerk's Minutes 

were dest royed, despi t e Mr . Red's Superior Court Case Docket 

r evealing no order or request validat ing or proving any 

possible destruction as mandated · · by law. She also stated 

she was not present. See a t tached Appendi x B (Court Reporter's 

Affidavit). 

I n his appeal brief Mr. Red raised t he following issues : 
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The State violated Mr. Red's due process r ights i n failing for 

the second time to properly perform a Comparability Analysis 

on the record pursuant to the SRA and the Court of Appeals order, 

1varranting resentencing in his favor. Also; The State violated 

Mr. Red's due process right to be present at his factually based 

resentencing heari ng. See Petit ioner ' s Appellant Brief at page 1. 

Despite Mr. Red arguing and proving the State should not 

be granted a third opportunity to prove the classi fication of 

his Louisiana conviction pursuant to this Court's holding in 

State v. Ford , 137 Wn.2d 472 (3-11 -1999) , the Court of Appeals 

granted the State a thi rd opportunity based on bold assertions 

as well as the states failure to make and preserve a record as 

required by law. See attached Appendix A (OOA Decision). 

D. ARGUMENI' 

1 • The Court of Appeals decision is in conflict with 
this Court ' s holding in State v. Ford, · 

I n State v . Ford, 137 Wn. 2d 472 (3-11- 1999) citi ng State 

v. McCorkle , 88 Wn. App. 485, 500, 945 P.2d 736 (1 997) this 

court held: 

"In the normal case, where the disputed 
issues have been fully argued to t he 
sentenci ng court, we would hold the 
State to the existing record, excise 
t he unlawful portion of the sentence, 
and remand for resentencing without 
allowing more evidence to be adduced" 

Al though it is highly questionable whether a resentencing 

hearing in fact took place i n Mr. Red's case, the court of 
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appeals held a hearing took place, acknowledged the existing 

record is again insufficient of a comparability analysis, but 

still gave the State a third opportuni ty to prove the 

classification of his Louisiana conviction. See attached 

Appendix A (CXJA Decision). 

Even though Mr. Red requested the court of appeals 

r emand for resentencing in accordance with this court's holding, 

it ignored t hat request and based its decision on the bold 

assertion t hat the record was destroyed. 

The court of appeals did not even consider that there 

are no evidence of any destruct ion of records and t hat any 

destruction of records must be accanplished by way of a court 

order (General Rule GR (c )(1) (A), GR (3) (A)(B) or (C). Also t hat 

such records must be made and preserved CrR 7 .2(c): and 

Retention Schedule RCW 2.32.050 and RCW 36.23.030. Mr. Red' s 

Superior Court case Docket is insufficient on these factors and 

the court of appeals ignored that as well. 

However, it is the State's burden of proving t he 

classification of Mr . Red 's Louisiana conviction as well as 

making a record and preserving it. It was also the State and 

trial court's fault t he trial court 's order is devoid of a 

canparability analysis . Mr . Red should not be deprived of a 

r esentencing i n accordance with t his court's holdi ng i n State 

v. Ford, Id. because of t heir failures and unsubstantiated 

excuses . 

5 ,. 



THE roJRT OF APPEALS DEX::ISION CREATE.5 AN E1;lUAL PROI'ECI'ION VIOLATION 

The Washington Constitution article I , section 12, and 

the Fourteenth Amendment to the United States Constitution 

ensures t hat persons similary situated as to t he legitimate 

purpose of l aw receive equal treatment. State v. Pedro, 148 Wn. 

App. 932, 944, 201 P. ,3d 398, 403 (2009). 

The court of appeals decision denying Mr. Red the full 

benefit of t his court ' s ruling in State v. Ford, Id. creates 

an equal protection violation. The circumstances in .Mr. Red's 

case are similary situated with Ford, where the State must be 

held to the existing record and must not be afforded a third 

opportunity to prove t he classification of his Louisiana 

convi ction. Mr. Red incorporates all legal argumets contained 

in this petition for review to s ubstantiat e this claim, 

establishing why an egual protection violation exist. 

When an equal prot ection clai m is established, the 

remedy is generally to extend the withheld benefit to alleviate 

the disparate treatment. Sessions v. Morales-Santana, U.S. ---
,1 37 S.Ct. 1678, 1699, 198 L.Ed.2d 150 (2017). ---

THE CXXJRT OF APPEALS DEx:::ISION VIOLATES STARE DEx:::ISIS 

The court of appeals decision also violates the doctrine 

of stare decisis where it fails to fol low this court' s rul ing 

i n State v. Ford, Id. 

Stare Decisis is a doctrine mandating lower courts must 

follow higher courts decisions. State v. otton, 185 Wn .2d 673, 
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678, 374 P. 3d 1108 (2016). In re Rights to Waters of Stranger 

Creek, 77 Wn.2d 649, 653, 466 P.2d (1970). 

To overcome the doctrine a party must show the prior 

decision was incorrect and hannful or the underpinning of the 

court's precedent have changed. Stranger Creel, Id. at 653. 

The State has not put forth argument or any evidence on 

this point and neither did the court of appeals. As a result, 

this court ' s holdi ng i n State v. Ford, Id. controls and must 

be adhered to. 

'IHE CXXJRT OF APPEALS DOCISIOO IS A MATrm OF PUBLIC INTEREST 

In State v. Ford Id. this court expressed; To uphold 

procedurally defective sentencing hearings would send the wrong 

message to courts, criminal defendants, and the public. Also; 

Our concept of the dignity of individuals and our respect for 

the law itself suffer when inadequate attention is given to a 

decision critically affecting the public interest, the interests 

of victims, and t he interests of the person being sentenced. 

The court of appeals decision in ~lr. Red 's case allowing 

the State a third opportunity in the face of its failures and 

disregard for justice is hannful, undennines t he system of 

justice and t his courts authority, and sends the wrong message 

to the pierce county prosecutor's office as well as the trial 

court. 

t•lr . Red is respectfully requesting this honorable court 

to reinforce its i nspirational words of affirmation in its june 
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4th 2020 l etter to the J udicial and Legal Ccmmuni t y, calling 

for t he eradication of co=upt injustice within our systems of 

justice. 

IN THE INl'EREST OF JUDICIAL EXXJtila,IY 

I n the interest of judicial economy i n an effort to avoid 

possible future l i t igation as a result of t hi s mat ter, Mr. Red 

respectfully r equest; if this court should reverse t he court 

of appeals and r emand for his Louisiana conviction to be 

removed fran his criminal history, he also request the 

followi ng: 

( 1 ) • '!'hat his conviction of First Degree Unlawful 
Possession of a Firearm be dismissed, as it 
is predicated on his Louisiana conviction i n 
this matter, and he be granted a nevi t rial 
where he had a single trial and his jury was 
illegally apprised of t he Loui siana conviction. 

(2). and or, all of hi s convictions be vacated and 
dismi ssed wi th prejudice, where his conviction 
of First Degree Unlawful Possession of a 
Firearm i s an element to all counts. 

E. (XtllC[.USIOO 

The Petitioner respectful ly request this honorable court 

to accept review of this matter and renders justice. 

Respectfully ~~ 

~PM') 4: 18-22 
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Declaration of Service 

I hereby certify that on the J,Q_ day of fl on' / 2022, 1 
I 

electronically filed the foregoi ng f rom Stafford Creek Prison, with t he 

Clerk of the Court of Appeal s and t he Supreme Court using both Portals 

which will send notification of such filing and an elect ronic copy to 

attorneys of record for t he Respondent and any other party. 

I certify or declare under penal t y of perj ury under t he l aws of 

the State of Washington that t he foregoing is true and =rrect. 

Dated this :lf2_ day of Apci / 20~ a t Stafford Creek Corrections 

Center, Aberdeen, Wa. 98520 

Petition For Review 9. 
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Washington State 
Court ol' Appeals 

Division Two 

IN THF, COURT OF APPEALS OF THE ST A TE OF \V ASHINGTONI 5, 2022 

DIVISION 11 

STATE OF W i\SHJNGTON, No. 55078-4-11 

Respondent, 

V. UNPUBLISHED OPINION 

KEVJN ANTHONY RED, 

Appellant. 

MAXA, J . - Kevin Red appeals a 2002 trial court order on remand from this court 

determining that his offender score was correctly calculated in 1999. 1 He argues that the trial 

court e1Ted because his prior T .ouisiana manslaughter conviction included in his offender score 

was not comparable to a Washington offense. 

We conclude that the Louisiana conviction is not legally comparable to a Washington 

offense and the record docs not support a finding of factual comparability. Accordingly, we 

reverse the trial court's 2002 order and remand for the trial court to. address factual comparability 

and, if necessary, rcscntcncing.2 

FACTS 

In 1999, Red forced his way into a hotel room with a firearm and shot one of the 

occupants. A jury found him guilty of attempted second degree murder, first degree burglary, 

1 In July 2020, Red llled a direct appeal of the trial court's September 2002 order. Even though 
the order was entered I 8 years previously, a commissioner of this court accepted Red' s late 
notice of appeal for fi ling because Red was not properl y advised of his right to appeal. 

2 Red 111s0 argues that he was not permitted to attend the 2002 comparability hearing in violation 
of his right to be present. Because we remand for resentencing, we do not address this arg11mcnt. 



No. 55078-4-!I 

and first degree unlawful possession of a firearm. The court sentenced him to 357 total months 

ofcon[inement based on an offender score of 7. Red's offender score included a 1991 first 

degree manslaughter conviction from Louisiana for an offense committed in 1990. 

This court affinned Red' s convictions in 200 I but remanded to the trial court for a 

hearing l(> determine the nature of Red's l ,ouisiana conviction and therefore his offender score. 

The trial court scheduled a rescntencing hearing. But the record contains no submission 

(i'om the State regardi ng Red's 199.1 Louisiana conviction or comparability in general. 

After a hearing in September 2002, the trial court concluded that Red's Louisiana 

manslaughter conviction was at least comparable to Washington's crime of first degree 

manslaughter. Therefore, the colU't ruled that Red 's offender score had been properly calculated 

in 1999 and that Red's sentence was correct. The comt prnvided no written find ings or analysis 

regarding comparability in the order. And the transcript from the hearing was destroyed after 15 

yean; pursuant to retention guideli11es. 

Red appeals the trial court's comparabi lity order. 

ANALYSIS 

Red argues that the trial court's 2002 onler must be reversed because nothing in the 

record suppo1ts the cotui's conclusion that his Louisiana conviction was comparable to a 

\Vashington offonse.3 We agree. 

3 Red filed four prior personal restraint petitions (PRPs) challenging the inclusion of his 
Louisiana conviction in his offende.r score. This court dismissed all four as untimely. The State 
argues that. the comparability argument already has been rej ected by this cou1t in one of those 
l'RPs, claiming that res judicata applies. But while dismissing the PRPs as untimely, this cou11 
did not address the merits. The court merely noted that the trial court had rea ffinned its prior 
sentence. 

2 



No. 55078-4-IJ 

A. LEGAL PRINCIPLES 

Out-ot~state convictions can be included in a defendant's offender score only if they are 

ei ther legally or factually comparable to a Washini,>ton conviction. State"· Arndt, 179 Wn. App. 

373,378,320 P.Jd 104 (2014). The State bears the burden of proving comparabi li ty. Stale"· 

Ross, 152 Wn.2d 220, 230, 95 P.3d 1225 (2004). We review the tria l court's comparabil ity 

analysis de novo. State v. Olsen, 180 Wn.2d 468, 472, 325 P.3d 187 (2014). 

We apply a two-part test to determine whether an out-of-state offense is comparable to a 

Washington offense. In re Pers. Restrnint (f Canha, 1.89 Wn.2d 359,367,402 P.3d 266 (2017). 

First, we determine if the offenses are legally comparable by comparing their elements. Id. The 

clements of the out-of-state offense must be compared to the elements ofa Washington criminal 

statute that was in effect when the out-of-state crime was committed. In re Pers. Res/rain! of 

lave,y, 154 Wn.2d 249,255, 111 P.3d 837 (2005). Legal comparability exists when the out-of. 

state offense is the same or na rrower than the Washington offense. Olsen, 180 Wn.2d at 473. 

Second, if the offenses are not legally comparable, we determine whether the offenses arc 

factually comparable by deciding if " thc defendant's conduct would have violated a Washington 

statute." Canha, 189 Wn.2d at 367. In assessing factua l comparability, we can consider only 

those facts in the out-of-state proceeding that were proven to a trier of fact beyood a reasonable 

doubt or lo which the defendant admitted or stipulated. Id. 

B. C01·fPARARll,JTY ANALYSIS 

I. Legal Comparability 

Nothing in the existing record explains the tria l court's analysis in concluding that Red's 

Louisiana conviction was comparable to a Washington offense. But legal comparability is a 

question of law, and our review is de novo. Olrnn, 180 Wn.2d at 472. Therefore, we can 

3 



No. 55078-4-ll 

address legal comparability without an adequate record by comparing the Louisiana mid 

Washington statutes. 

In 1990 when Red commi tted his Louisiana offense, the Louisiana manslaughter statute 

was fom1cr Louisiana Statutes Annotated (LSA) § I 4:3 1 ( 1973). Section one of that statute 

defined munslaughter as a homicide that would be first or second degree murder "but the o ffense 

is committed in sudden passion or heat o f blood immediately caused by provocation suflicient to 

deprive an average person of bis self-control and cool reflection." Former LSA § 14:3 1(1). First 

degree murder required a specific intent lo kill or infl ict great bodily injury. Former LSA § 14:30 

(1990). Second degree murder required (I) a specific intent to kill or inflict great bodily inj ury, 

(2) killing someone in the course of certain crimes without such intent, (3) unlawful ly 

distributing controlled substances that causes the death of a person, or ( 4) unlawfolly distributing 

control led substances to another person who subsequently disputes the controlled substance that 

causes the death of a person. former LSA § 14:30.1 (1987). 

Section two of fom1er LSA § 14:3 1 defined manslaughter as a homicide committed 

without any intent to cause death or great bodily hann when (a) the offender was engaged in a 

felony not listed in Louisiana Statutes Annotated § 14:30 or any intentional misdemeanor 

directly affecting the person, or (b) the o ffender is resisting lawful arrest under certain 

circumstances. FormerLSA § 14:31(2). 

In Washington, second degree murder req ui red .i ntent to cause death but without 

premeditation or causing the death of a person while committing or atlempting to commit any 

felony. Former R.CW 9A.32.050(i) (1976). Fonner R.CW 9A.32.060( 1}(a) (1975) defined first 

degree manslaughter as recklessly causing the death o f another person. The criminal code 

de fined the "'recklessness" mental state as when a person "knows of and disregards a substantia l 

4 



No. 55078-4-11 

risk Lha{ a wrongful act may occur ,md his disregard of such substantial ri sk is a gross deviation 

from conduct that a reasonable man would exercise in Lhe same situation." Fonner R.CW 

9A.08.01 O(l)(c) (1975). 

Louisiana' s offense of manslaughter was not legally comparable to Washington's offense 

of second degree murder. The second section of the Louisiana manslaughter statute did not 

require an intent lo cause death a,; in Washington. And that section defined manslaughter lo 

include a death that occurred during the commission of a misdemeanor, not only during the 

commission ofa felony as in Washington. 

Louisiana' s offense of manslaughter also was not legally comparable to Wasllington's 

oflense of first degree manslaughter. As noted, the second section ofthc Louisiana manslaughter 

statute required only that the death occur in the course of certain felonies and intentional 

misdemeanors without any reckless conduct requirement as in Washington. 

Therefore, we conclude that the Louisiana manslaughter conviction was not legally 

comparable to a Washington offense. 

2. Factual Comparability 

Even if there was no legal comparability, Red's Louisiana conviction could he included 

in his offender score if there was factual comparnbility. Canha, 189 Wn.2d at 367. However, 

we do not know whether the trial court rnled based on tactual comparability as opposed to legal 

comparability. In addition, nothing in the record shows that the State submitted any infonnation 

to the trial court about the Louisiana conviction that would suppo1t a finding of foctual 

comparability. And the State had the burden of proving comparabi lity. Ross, l 52 Wn.2d at 230. 

Therefore. we must reverse the trial cotut 's rnling that the Louisiana conviction was 

comparable to a Washington offense. 

5 



No. 55078-4-11 

CONCLUSION 

We reverse the trial court's 2002 comparability order and remand for the trial court to 

address factual cornparabi li Ly and, if necessary, for resentencing. On remand, the State will have 

the oppo1tunity to prove the factual comparability of the Louisiana conviction. 

A majority of the pallel having detennined that this opinion will not be printed in the 

Washington Appellate Reports, but will be filed for puhlic record in accordance with RCW 

2.06.040, it is so ordered. 

~J---'---J. --
MAXA,J. 

We concur: 

_lA~f-_ 
J~~\\·1CK, P.J. u-
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FILED 
r.================~ -d126L2.02c.,t==== 

Court of Appea Is 
Division II 

State of Washington 
COURT OF APPEALS OF THE STATE OF WASHINGTON 

DIVISION JI 

STATE OF l~ASHINGTON, ) 

Pl ai nt i ff. 
) 
) Super ior Court 
) No. 99-1-00860- 1 

Vs . ) 
) Court of Appeal s 

l<EVHJ ANTHONY RED, ) No. 55078 -4 - II 
) 

Defendant. ) 

---

I, Rael ene Semago , Off icial Reporter of the Pierce 

County Superior Court, ret ired on December 31 , 2020. 

I rece·ived a Sta t ement of Arrangements on 2-26-2021 

for t hi s matter. 

The t ranscr i pts that Mr . Red wi shes t o order are f rom 

4-21- 1999 and 9-27 -2002, nei t her of wh i ch are avai l ab l e. 

As per t he gu i cl e 1 i nos, a 71 no t es woro destroyed ~fter 15 

years . 1 di d not work in Deparlment 3 on these dates. 

I hereby certify under penal t y of perj ury t hat t he 

fo regoi ng is true and corr ect . 

Dated t hi s 26t h day of February_, 2010 . 
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IN THE SUPf:R!OR COURT OF THE STATE OF WASHINGTON 

IN AND FOR THS. COUNTY OF PIERCE 

STATE OF W.».sHINGTON, 

Plaintiff, 
CAUSE NO. 99-l-00860-l 

ORDER 
vs. 

THiS MATTER havfng c~me: o·n before the above-entitled court and 

tl:e State of. Washington being represented by Deputy . t··osecut i ng 

Attorney, -KATHLEEN F. OLIVER, the Defendant, KEVIN AflT:!ONY RED, being 

,repres1:nted by .his attorney, MELANI E MACDONALD, and the - Co~rt ' being 
,:. ,• .. . . ·, : .... . .. + . :·' · ., • • • • 

, '; : • ,, ; ' : . 
fully advised ,i.n the: premises;· i~ .is }:1ereby ·, 

< ••, · 

OROE:R.:O that pursuant to the· mandate dated April ·9 '. 2002, the 
. ',•,. ':, . 

above entitled case was before ·the court to deteI:ni_ne._. whether _or not 

25 
the defendant's offender score. was properly calculated . The issue was 

'! 26 

27 
one of comparability betw~en the Louisiana State' manslaughter 

28 OR.DER- I 

I 
i 12 

Otr~c or Pros.cc;-,JiJ1g ,Auon,c:y 
9JO·Ttc00\I A1ro:-ue S01,11b, Room 944 
Tat.om~ WaslunJ!Ott 98402-2171 
U-.-;,. l'\U;._. l"Hl'I\ ,o~'t,tM .--' 
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convic:ion and the Washington State manslaughter in the f.irst degree 

charge. IT IS FfJRTHER 

ORDERED that the defendant's Louisiana State manslaughter 

6 conviction was at least comparable to the Washington State 

7 
manslaughter in the first4 degree. Tr.~s·, The issue of . comparability has 

8 
been resolved and the offender ·score was properly calculated in J.999. 

9 

IT IS FURTHER :o '. 

II ORDERED that ~he sentencing as ·previously imposed was correctly 

12 , calculated. 

DONE IN OPEN COURT this l] day of September, 2002. 

16 

17 

18 Prejj~;4 

19 
KA~F.VQLIVER 

20 Deputy · Prosec\)ting Attorney 
WSB # 182Si'° 

21 

22 l'brm: 

JUDGE 

·, 

u !J-· 4-r-""""==-------r7i'f'7° 
' !,_ IE M."<CDONALO, WSB# <1v,e,--

24 I Attorney for Defendant 

25 

26 

27 

~ ORDER-2 

13 

Q(fi~~ of ·~OS('C\!Ung AllOmc)' 
9~ Tacoma Avcc-u,e Sou1b. Roolll 946 
,--.,:'omL,.Wuhin1100 9&402-1111 
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